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ORCIUION 

DATE: February 6 ,  1984 FILE: B-213205 

MATTER OF: C e n t r a l  A i r  S e r v i c e ,  I n c .  

OIOEST: 

Protest  to GAO conce rn ing  s o l i c i t a t i o n  
d e f e c t  is un t ime ly  where f i r m  p r o t e s t e d  to  
t h e  c o n t r a c t i n g  agency p r i o r  to t h e  c l o s i n g  
date f o r  r e c e i p t  of  p r o p o s a l s  b u t  d i d  n o t  
p r o t e s t  t o  GAO w i t h i n  10  working d a y s  a f t e r  
c l o s i n g  o c c u r r e d .  Where agency does n o t  
t a k e  c o r r e c t i v e  action r e q u e s t e d ,  c l o s i n g  
c o n s t i t u t e s  i n i t i a l  a d v e r s e  a c t i o n  on t h e  
agency- leve l  p r o t e s t .  

C e n t r a l  A i r  S e r v i c e ,  I n c .  p r o t e s t s  t h e  language  of a 
p r o v i s i o n  i n  request f o r  p r o p o s a l s  (RFP) 49-83-05 i s s u e d  
by t h e  Forest S e r v i c e  f o r  a i r  t a n k e r  s e r v i c e s .  According 
t o  C e n t r a l ,  t h e  agency imprope r ly  i n t e n d s  to  c o n s t r u e  t h e  
p r o v i s i o n ,  which conce rns  s t a n d a r d s  f o r  employing main- 
t enance  p e r s o n n e l ,  to  p e r m i t  t h e  c o n t r a c t i n g  o f f i c e r  t o  
require t h e  d i s c h a r g e  o r  s u s p e n s i o n  of main tenance  per- 
s o n n e l  t h a t  h e  p e r s o n a l l y  d i s l i k e s ,  w i t h o u t  regard to  
merit. 

I n  r e s p o n s e ,  t h e  Forest S e r v i c e  s a y s  t h e  d i s p u t e d  
language is in t ended  t o  a f f o r d  i t  t h e  r i g h t  t o  d i s a p p r o v e  
employment of a mechanic o r  u s e  o f  a r e p a i r  f a c i l i t y  where 
it a p p e a r s ,  based on ample e v i d e n c e ,  t h a t  F e d e r a l  Av ia t ion  
A d m i n i s t r a t i o n  r e g u l a t i o n s  and s t a n d a r d s  are n o t  be ing  
a p p l i e d .  However, t h e  Forest S e r v i c e  a lso con tends  t h a t  
t h e  p r o t e s t  is unt imely .  We a g r e e ,  and w e  t h e r e f o r e  d i s -  
m i s s  t h e  p r o t e s t .  

C e n t r a l  i n i t i a l l y  f i l e d  a p r o t e s t  w i t h  t h e  Forest 
S e r v i c e  on t h e  c l o s i n g  da t e  f o r  r e c e i p t  of p r o p o s a l s .  I t  
is n o t  clear whether  t h e  p r o t e s t  was r e c e i v e d  b e f o r e  or 
a f t e r  t h e  time set f o r  c l o s i n g .  I f  it was r e c e i v e d  a f t e r  
c l o s i n g ,  it was unt imely  because section 2 1 . 2 ( b ) ( l )  o f  our 
Bid Pro tes t  P rocedures ,  4 C.F.R. par t  2 1  (19831, requires 
t h a t  a protest  based upon a n  alleged i m p r o p r i e t y  i n  an  RFP 
be f i l e d  w i t h  t h e  c o n t r a c t i n g  agency ( o r  t h e  Genera l  
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Accoun t ing  O f f i c e )  p r ior  t o  t h e  c l o s i n g  t i m e  f o r  receipt 
o f  proposals. I n  t h a t  case, p u r s u a n t  to  s e c t i o n  2 1 . 2 ( a )  
of o u r  P r o c e d u r e s ,  w e  would n o t  c o n s i d e r  t h e  protest  sub-  
s e q u e n t l y  f i l e d  i n  o u r  O f f i c e .  

I f ,  however ,  C e n t r a l ' s  a g e n c y - l e v e l  protest  was 
t i m e l y ,  t h e  protest to  o u r  O f f i c e ,  n o t  f i l e d  u n t i l  3 weeks 
a f t e r  t h e  c l o s i n g  d a t e ,  n e v e r t h e l e s s  is u n t i m e l y .  S e c t i o n  
2 1 . 2 ( a )  o f  o u r  P r o c e d u r e s  r e q u i r e s  t h a t  i f  a protest  is 
f i l e d  i n i t i a l l y  w i t h  a c o n t r a c t i n g  a c t i v i t y ,  a s u b s e q u e n t  
protest t o  t h i s  O f f i c e  mus t  be f i l e d  w i t h i n  10  working  
d a y s  a f t e r  t h e  protester h a s  " a c t u a l  or c o n s t r u c t i v e  
n o t i c e  o f  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n . "  The q u o t e d  
p h r a s e  is a t e r m  o f  a r t  t h a t  is c o n s t r u e d  t o  i n c l u d e  
knowledge t h a t  t h e  a g e n c y  p r o c e e d e d  w i t h  a b i d  o p e n i n g  or 
c l o s i n g  i n  t h e  f a c e  o f  t h e  protest .  B e r n a r d  F r a n k l i n  
Comeany, e-- -- B-207126, May 3 ,  1 9 8 2 ,  82-1 ~ ~ ~ - ~ ~ ~ ~ - ~ ~ ~ ~ = ~ ~ ~ n s o n  ------------ 
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O f f i c e  w a s  f i l e d  more t h a n  1 0  work ing  d a y s  a f t e r  c l o s i n g  
o c c u r r e d ,  t h e  p r o t e s t  is l a t e  u n d e r  s e c t i o n  2 1 . 2 ( a ) .  

&? 14','Igg t , 80-2 CPD 275. S i n c e  , the  protest  t o  o u r  

W e  r e c o g n i z e  t h a t  C e n t r a l  d i d  protest  to  o u r  Of f i ce  
w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  i ts receipt o f  a l e t te r  from 
t h e  F o r e s t  S e r v i c e  f o r m a l l y  d e n y i n g  t h e  f i r m ' s  protest  t o  
t h a t  a g e n c y .  The  f a c t  t h a t  a n  agency  l a te r  f o r m a l l y  
d e n i e s  a n  a g e n c y - l e v e l  protest ,  however ,  d o e s  n o t  a l t e r  
a f i r m ' s  r e s p o n s i b i l i t y  to  confo rm to  t h e  f i l i n g  r e q u i r e -  
ment o f  s e c t i o n  2 1 . 2 ( a )  i n  p r o t e s t i n g  t o  o u r  O f f i c e .  
B i rd - Johnson  4g----------"-- Comeany, -- B-199445, J u l y  18, 1 9 8 0 ,  80-2 CPD . 

The pro tes t  is d i s m i s s e d .  

A c t i n g  G e n e r a l  C o u n s e l  
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